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Subj ect: Procedure for Review of State Prinacy Appllcatlon(UIC3
Ground Wat er Program Cui dance #15

From Al an Levin, D rector
State Prograns Division

To: Water Division Directors (Regions | - X)
Wat er Supply Branch Chiefs
U C Representatives

PURPOSE

The purpose of this guidance is to explain the procedure and the
schedule that EPA will followin reviewing State applications
for primacy under the Underground Injection Control (U C)

pr ogram

BACKGROUND

The Safe Drinking Water Act (SDWA) squires that States apply for
primacy wthin 270 days after the U C regul ati ons becone
effective. The regul ations becane effective on July 24, 1980
and the end of the 270 days is April 20, 1981. The SDWA in Sec.
1422(b)(2) also requires the Adm nistrator to approve,

di sapprove, or approve in part and di sapprove in part the
State's underground injection control program The

Adm ni strator nmust make his decision within 90 days of the
recei pt of the State's application and nust publish his final
decision in the Federal Register.

40 CFR 123.54 outlines the public participation requirenents for
a State in seeking U C program approval, and the procedures to
be foll owed by EPA in the approval process. During the 90 day
review period that the EPA is given to approve a State

subm ssion, EPA is required to:

1) notify the State within 30 days of recei pt on whether the
subm ssion is conplete or not (Under Sec. 1425 gui dance, EPA
plans to notify the State within 10 days); 2) publish notice in
the Federal Reqgister of the State's application; 3) provide an
opportunity for public hearing and allow 30 days for public
coment; and 4) approve, disapprove, or approve in part the

Reproduction of UIC Guidance 15 - September 10, 1998 1of 15



State’'S subm ssi on

GUI DANCE
1. St at e Subm ssi ons:

B. Prior to submtting an application to the
Adm ni strator under 40 CFR Part 123 for approval
of a State U C program the State shall issue
public notice of its intent to adopt a U C
program and its intent to seek approval fromthe
Envi ronnental Protection Agency. The public
noti ce shall

(1) Be circulated to attract wi de attention(40
CFR 123.54(a)(1)).

(2) | ndi cat e where the proposed subm ssion may
be reviewed (40 CFR 123-54(a)(2).

(3) | ndi cate the cost of purchasing a copy of
t he subm ssions (40 CFR 123.54(a)(3).

(4) Provide for a coment period of not |ess
than 30 days (40 CFR 123.54(a)(4)).

(5) Schedul e and hold a public hearing (40 CFR
123.54(a)(5)).

NOTE: The 30-day periods for public
comment and for the waiting period
for public hearing can run
si mul t aneousl y.

(6) Qutline the fundanental aspects of the State
program (40 CFR 123.54(a)(6)).

(7) Identify a point of contact for further
information, (40 CFR 123.54 (a) (7)).

B. Several requirenents for public participation
need to be clarified.

(1) First, although 40 CFR Part 25 Public

Participation regulations require a 45 day
heari ng notice, 525.2 (f) Scope states the
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fol | ow ng:

The requirenments for public
participation in State Hazardous Waste
Programs, Dredge and Fill Permt Prograns,
Under ground I njection Control Progranms and
NPDES permt progranms are found in Part 123
of this chapter. These regulations enbody
the substantive requirenments of this part.'

Therefore, the State as well as the EPA is
required only to provide a 30-day public
notice period before any such hearing.

(2) Second, the wording of 40 CFR 123.54 (a)(5)
is intended to nean that the State will hold
a public hearing in the State for the
pur pose of giving opportunity to the State's
public to comrent on the progra subm ssion.

(3) Third, while public hearing records nmust be
| eft open for 10 days under the EPA Public
Participation Policy (Federal Register Vol.
46, No. 12, Mon ay, January 19, 1981) the
Consol i dat ed Regul ati ons have not been
anended to incorporate this requirenent.
Under the Policy A Scope (page 5740) the
Policy states:

“When covered activities are governed by EPA
regul ati ons or program gui dance, the

provi sions of the Policy shall be included
at appropriate points in these docunents.

Bef ore those changes are made, the

provi sions of the existing regulation or
program gui dance shall govern.”

Therefore, for the purpose of the State
approval hearing, EPA will not be placing
this additional requirement on the States.
It is recomrended that States indicate in
their public notice and at the cl ose, of the-
public hearing that EPAwW 'I| offer a 30
day public comment period and may hold a
public hearing on the State's submn ssion
during EPA' s 90-day review period. in
addition, if the hearing record is cl osed
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i mredi ately after the public hearing,
comments received within the follow ng 10
days should be forwarded to EPA for
consideration during its comment peri od.

C. The State's subm ssion nust contain certain

el enents to be considered conplete (8123.3).
These el enents are:

(1) Aletter fromthe Governor requesting
pr ogram approval .

(2) A statenment fromthe State Attorney Ceneral
denonstrating that the State has the
necessary legal authorities (40 CFR 123.5).

(3) A full description of the program (40 CFR
123. 4).

(4) Copies of the releva' nt State regul ati ons,
statutes, and adm ni strative procedures.

(5) A nenorandum of agreenment between the State
and EPA which details the respective rights
and responsibilities (e.g. Federal
oversight) in inplenenting a State U C
program (40 CFR 123.6).

(6) A showing of the State public participation
and information activities prior to
subm ssion (40 CFR 123-54(a) and (b)).

The Regi onal offices should encourage the States
to submt their proposed program subm ssions to
EPA for prelimnary review at the earliest
possible time during the devel opnment of the
requi red subm ssions; i.e. MOAT AG St at enent,
etc. This will allowthe State to devel op
docunents which are likely to be nore conplete
and acceptabl e once an application is officially
made. The Regional office shall nake every
attenpt to follow the early devel opnment of the
State's subm ssion to guide it in what is
required for an acceptable program The Regi onal
of fice al so should work closely with the office
of Regi onal Counsel during devel opnent of the
requi red subm ssion. Furthernore, it is
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recommended that the Regional office forma
review teamw th the Water Supply Branch as | ead
to review State primacy applications (See the
recommendati on under Day 10 for the organization
of this team.

D. Any State which has Cass Il wells nmay apply for
primacy for its Cass Il UC programeither: (1)
under the regulations at 40 CFR Parts 122, 123,
124 and 146; or (2) under Sec. 1425 of the SDWA
(Pub. L. 96-502).

If a State is submtting a programfor C ass |
wel I s under Sec. 1425 of the SDWA, the

requi renents of subm ssion are sonmewhat changed
fromthe requirenments under 40 CFR Parts 122p
123, 124 and 146. However, as an alternative
denonstration, Sec. 1425 may be used @ for the
Class Il portion of the application. The portion
of the program covering types of practices other
than Class Il will have to neet the requirenents
of 40 CFR Parts 122, 123, 124, and 146.

Under Sec. 1425 (Pub. L. 96-502) of the SDWA the
State may but need not, provide an opportunity
for public hearing or coments prior to
submtting an application to EPA. However, if
the State has not provided this opportunity, EPA
will hold at | east one public hearing in the
State. EPA intends to determne within 10
wor ki ng days of the receipt of a State
application whether the application is conplete
or not and notify the State in witing. |If the
application is found to be inconplete it will be
returned to the State with specific requests for
addi tional material or changes.

E. Also a State program subm tted under Sec. 1425
shoul d contain the foll ow ng el enents:

(1) a letter fromthe Governor of the State
requesting program approval ;

(2) a description of the program describing how

the State intends to carry out its
responsi bilities;
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(3) a statenment of legal authority to assure EPA
that the State has the legal authority to
carry out the program descri bed;

(4) copies of the pertinent statutes and
regul ati ons covering the regul ati on of
under ground injection;

(5) copies of the pertinent State fornms used in
adm ni stering the program

(6) a signed copy of the Menorandum of Agreenent
whi ch sets forth the terns under which the
State will carry out the described program
and EPA will exercise its oversight
responsi bility.

F. A State need not wait to submt its application
for EPA approval until it has a program for al
cl asses of wells. EPA will consider parti al
applications for primacy if such subm ssions for
whi ch approval is sought covers:

(1) Al activities of a regulatory programfor a
particul ar class or classes of injection
wells, even if the class or classes involve
the jurisdiction of nore than one State
agency; or,

(2) (2) Al activities of a regulatory program
for all the classes or types of wells within
the jurisdiction of a single State agency.
The-activities of a regulatory programwtich
nmust be included in a subm ssion are
provisions for permtting, inspection and
surveillance, and enforcenent.

G Al'l partial applications are grant-eligible
activities. Under Sec. 1443 (as anended under
Pub. L. 96-502), States may receive grant support
until July 1982. After July 1982, the State nust
have achi eved primacy for all,classes and types
of wells in the State in order for grant
eligibility to continue.

2. EPA Revi ew

A The foll owm ng guidance is outlined to correspond
to the 90 days allowed EPA in reviewing a State
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application. Figure 1 is a diagramof this 90-
day review period that is allowed EPA in
approving a State subm ssion. The days'given for
each activity are not nmeant to be restrictive,
but only as an aid for conpleting the process
within the tine allocated. However, sone tine
periods are mandatory; i.e. 90-day review period,
unl ess officially extended, and the public
coment peri od;

B. The 90-day statutory review period in which EPA
has to review the State's program subm ssion has
several inportant requirenents. These are:

(1) EPA intends to determ ne whether the State
program subm ssion is conplete within 30
days of the receipt of the subm ssion and
shall notify the State of its finding.

NOTE: Under Section 1425 qui dance, the EPA
intends to determne within 10 worki ng days
whet her the subnission is conplete.

(2) The statutory review period begins on the
date the conplete subm ssion is received by
the EPA. If EPA finds that the State's
submi ssion is inconplete, the statutory
review period shall begin on the date when
all necessary information is received by the
EPA, not on the date the Agency determ nes
t he subm ssion conpl ete.

NOTE: Under Sec. 1425 quidance: if an
application @s been found to be inconplete
and the State insists that EPA proceed with
its review of the application as submtted,
the review period will begin on the date

t hat EPA receives the State's request to
proceed in witing.

(3) EPA shall not begin the statutory review
period when the State's subm ssion is
inconplete. |If the submssion is materially
changed, the statutory review period shal
begi n upon receipt of a revised and conpl ete
subm ssi on

C. After determning that a State's submi ssion is
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conplete, the Adm nistrator shall issue public
noti ce of the submission in the Federal Register.
The public notice shall be in accordance with
par agraph A., nunber one (1) through five (5) of
the State subm ssion section above.

Additionally, the notice may require persons to
file a request to present testinony at the

heari ng, which is optional, depending on whether
sufficient public interest is denonstrated (40
CFR 123.54(c)(1)).

After the Adm nistrator nakes his determ nation
on the State's program subm ssion, he shall give
notice of his decision in the Federal Register
and circulate the public notic (in newspapers,
mailing lists) in accordance with 5123.54(a)(1).
The Regional office nust al so prepare and provide
to interested parties (those who testified at the
public hearing, and to others upon request) a
responsi veness sumary, which identifies the
public participation activities conducted,
describes the matters presented to the public,
summari zes significant comments received, and
expl ai ns the Agency's response to these comments.

Al printing, mailing, and public participation
costs associated with EPA s process of approving
a State's subm ssion for the UC programare ' to
be solely the responsibility of the Regional

of fices. These costs include: the public notices
in the Federal Register and in the |argest
newspapers in the State; the cost of public
hearings held by the EPA; the costs associ ated
with any mailings to persons on mailing lists;
and the costs of preparing and nailing

responsi veness sumaries. These costs apply to
both the notice of a conplete subm ssion and the
notice of the Adm nistrator's deci sion.

Adj ustnents for prograns subnmitted under Sec.
1425 are directly noted where applicable in the
fol |l owi ng schedul e.

PROCESS

Day 1-10 Receive Primacy Application fromthe State.
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Day 10

Det erm ne whet her the subnission is compl ete.

To determ ne whether a State subm ssion is

conpl ete one nust determ ne whether all the

el ements of subm ssion are included, properly
signed, as stringent as the Federal requirenents,
etc.. In turn, these submtted el enents nust be
| ooked at individually and determ ned to cover
all points of an acceptable program For
exanpl e, the Attorney CGeneral’s Statenment mnust
contain the necessary docunentation that the
State has the authority to issue peenits and set
conditions on those permts. As another exanple,
t he program description nmust include schedul es
for issuing permts to all injection wells which
are required to have permts, and to establish an
inventory of Class V wells. Refer to individual
gui dances for nore detailed information. See
paragraph one (1) under State Subm ssion for

el enents of a program subni ssion

Begin to nake arrangenents in the Region for
tentative hearing date, |ocation of subm ssion
for public inspection, press releases,
preparations for public hearing, stenographic
services, public comrent and public hearing
procedures, etc.

NOTE: Under Sec. 1425 guidance, the EPA is
required to determne within 10 days whet her the
State's subm ssion is conplete.

Send Notice to Federal Reqgister indicating the State's

subm ssion is conpl ete.

Send copy(s) of the conplete State's subnission to EPA

Headquarters.

Notify the State that the subnission is conplete.

NOTE: EPA is given 30 days to review the State's
submi ssion to determne its conpl eteness, and to
notify the State of its decision. However, the
EPA should attenpt to determne if the subm ssion
is indeed conplete in all respects as soon as
possible to start the required tines for public
comment and public notice for hearings.
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NOTE: Under Sec. 1425 quidance: if an
application has been tound to ne inconplete and
the State insists that EPA proceed with 1-ts
review of the applie-ation as submtted, the
review period will begin on@ e date that EPA
receives the State's request to proceed in

witing.
Federal Register notices to be published and all copies of

the State's subm ssion to be submtted to EPA Headquarters
shoul d be addressed to:

M. Phil Tate

U.S., Environnental Protection Agency
O fice of Drinking Water

State Prograns Division (WH 550)

401 M Street, SW

Washi ngt on, DC 20460

(202) 426-8290

(Express mail service is recomended)

It is recormended that the Regional Ofice set up a
review teamto review the State's submi ssion, and to
appoint the Water Supply Branch the lead in
establishing the procedures for the review process.
The application review team shoul d include
representatives fromthe offices of the Regional
Counsel, Solid Waste, Enforcenent, and other divisions
whi ch have direct responsibility in the U C regul atory
program The following list is an exanple of this
structure. Headquarters has been set up to review
applications as shown bel ow

REGQ ON: Wat er Supply Branch (W5B)
Solid Waste Branch
Enf or cement Branch
Regi onal Counsel
Perm ts Branch

HEADQUARTERS: Ground Water Protection Branch (to Phil
Tate for distribution)
Ofice of Solid Waste
O fice of General Counsel
Ofice of Water Enforcenent
Enf orcenent Di vi si on
Permts Division
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Day 10-50 EPA Regional and Headquarters Review.

It is presuned that discussions will take place
bet ween t he Regi onal and Headquarters staffs during
this period.

Day 20 Public notice of the conplete subm ssion appears in the
Federal Reqgister.

The public notice shall be in acdordance with EPA
review procedures in 40 CFR 123.54(c) and (d). This

Notice shall indicate that a public hearing will be
held if sufficient interest is expressed, and that a
30-day comment period will be held. Al infornation

pertaining to the public hearing, such as date, tine
and | ocation of the hearing should be included.

Day 20-50 30-Day public conment period.

The WEB should remain . in close contact with the
State during this entire tinme, and all changes that
can be made shoul d be di scussed and revised during
this tine.

Day 30 Regional Ofice (WSB) notifies the State that the
State subnmission is conplete (if not done previously
at Day 10).

Day 50 Regi onal office (WEB) determines if sufficient
interest exists to warrant a public hearing on the
State's subm ssion

Noti fy EPA Headquarters of Public Hearing.

NOTE: If the State applying under Sec. 1425 has
not held a public hearing, EPA wll hold a
public hearing in the applying State.

Day 52 bt ain the concurrence/conditional concurrence of the
State’s application from EPA Headquarters.

EPA Headquarters shall consolidate conments based on
the State's subm ssion at this point and send themto
t he Regi onal office.

Pr epare necessary briefing docunentation and
transnmttal package for Reqgi onal Adm ni strator

Day 55 Hold a Public Hearing (if applicable).
(Headquarters shall be invited)
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Day 55-65 Consolidate all coments from EPA, the public comrent
period and the public hearing.

Send all comments to the State.

The WBB and, the State shoul d make as many changes
to the subm ssion as soon as appropriate during

t he public comrent period, Day 20-50. d ose
contact nust remain between the State and EPA to
do as much of the changes needed as soon as
possi bl e.

Day 65-85 Hold neeting.with State to revise the State's
application, if necessary.

Revi se the State's submi ssion to reflect the
substantive cnanges tromall parties.

Noti fy EPA Headgquarters of significant meetings
bet ween the Region and the State.

Pr epar e Responsi veness Summary (40 CFR 123.54(d)

The neeting with the State shoul d incl ude al
responsi bl e parties for inplenenting the State's
U C program The purpose of this neeting is to
determ ne whether the revisions (if any) based on
the public comrent, public hearing, and the EPA
revi ew period can be made during the remai nder of
the review period in time sufficient for the

Regi onal Adm nistrator's determ nation.

If it is determned that sufficient tinme does not
exi st to make the necessary revisions in the
State's subm ssion, EPA and the State shal

nmut ual |y agree on a reasonabl e extension of the
statutory review peri od.

Day 85 bt ain Concurrence from EPA Headquarters on Fi nal

package.

Day 88 Forward State's subm ssion package to Regi ona
Adm ni strator for approval (See Special instructions,
pg. 14).

Day 90 Regi onal Admini strator makes his decision on State's

appli cation.
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NOTE: Regi onal Adm ni strator nust obtain prior
concurrence from EPA Headquarters.

Notify the State of the Regional Adm nistrator's
deci si on.

Send notice of deternm nation to Federal Reqgister.

Publish the notice of the rule in accordance with
4UCFR 123.54(a)(1) --- circulated to attract w de
attention; i.e* newspapers mailing lists, etc.

| f the Regional Adm nistrator decides not to approve
the State programor to approve only in part, the
notice shall include a concise statenent of the
reasons for that determ nation

Send Responsi veness Sunmary to those that testified at
public hearings and to others on request.

| MPLEMENTATI ON

The Water Supply Branch (W8B) Chief shall use this guidance in
reviewi ng the State U C program submi ssion in accordance with

est abl i shed Regi onal review procedures. The activities listed during
the 90 day period do not exhaust all the activities necessary for the
Regional O fice to acconplish during its review of the State

subni ssion. However, this guidance does establish the major mil es
that need to be acconplished during this 90-day review period.

EPA Headquarters suggests that the Regional office invite and give
adequat e notice to Headquarters to attend the neetings with the State
concerning the corments fromthe public comment period, the public
hearing, and EPA review (both Regi onal and Headquarters review). EPA
Headquarters should also be notified of matters of di scussion between
the State and the Region that are of national significance, or in
which the results would be of inportance to the programas a whol e.

If during the neeting with the State it is determ ned that the
statutory review period nust be extended, the Regional Ofice shal

by agreenent with the State set interimdates, schedules, and reviews
of the revised subm ssion. The length of the extensions shall be by
mut ual agreenent between EPA and the State. EPA Headquarters must be
notified of all actions concerning extensions of the review period.
Extensions are for the purpose of the State needing additional tine
to nake necessary revisions to the submi ssion

The WSB Chi ef should al so keep EPA Headquarters informed of: the
recei pt and status of Ul C program subm ssions; the schedul ed dates
for public hearings; significant neetings between the State and the
Regi on; and other primacy actions. The Regional Adm nistrator shall
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also conply with all limtations as defined in the del egati on of
authority for the U C program

SPECI AL | NSTRUCTI ONS

Sec. 1422(b)(2) of the SDWA states that within ninety days after the
State's application, the Admnistrator shall either approve,

di sapprove, or approve in part and di sapprove in part, the State's
underground injection control program The EPA Headquarters intends
to delegate this authority to the Regional Administrator (RA) with
prior concurrence by EPA Headquarters. Until this del egation becones
ef fective, program approvals can only be made by the Admi nistrator

In the interim all requests for approval shall be processed by the
Regi onal Water Supply Branch in accordance with this gui dance,
excl udi ng the procedure delineated at Day 85.

I nstead, the Regional Water Supply Branch Chief shall forward the
necessary briefing docunents and transmittal package to the EPA
Headquarters for final approval by the EPA Adninistrator in
accordance with normal Regi onal clearance procedures. ODWw I be
responsi bl e for obtaining the Adm nistrator's approval.

Al'l docunents sent to Headquarters shall be sent to
M. Phil Tate for action

Fl LI NG | NSTRUCTI ONS

Thi s gui dance should be filed as G ound Water Program Gui dance No.
15.

ACTI ON RESPONSI BI LI TY

For further information on this guidance contact:

A. Roger Anzzolin

Uus , EPA

O fice of Drinking Water (WH 550)
401 M Street, SW

Washi ngt on, DC 20460

(202) 426-3934
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ISSUE PUBLIC NOTICE OF COMMENT PERIOD
AND PUBLIC HEARING

STATE

| 30 day minimum

HOLD PUBLIC HEARING

STATE

:

PREPARE RESPONSIVENESS SUMMARY

STA]FE

—

SUBMIT APPLICATION TO EPA

IR

STATIE

TS APPLICATION
COMPLETE?

| EPA

e
|

REVIEW PERIOD BEGINS ON THE DATE OF SUBMISSION -

IN FEDERAL REGISTER

PUBLISH NOTICE OF SUBMISSION & NOTICE OF PUBLIC HEARING

—| EPA

l_

I

IS THERE SUFFICIENT
ITEREST FOR A
PUBLIC HEARING

—No—

| EPA

HOLD PUBLIC HEARING

—| EPA

—

FIGURE 1
STATE UIC PROGRAM
APPROVAL PROCESS

STATE PROGRAM (e}
PPROVED?

| EPA

STATE PROGRAM DENIAL PUBLISHED IN THE
FEDERAL REGISTER

=| EPA

FEDERAL REGISTER

STATE PROGRAM APPROVAL PUBLISHED IN THE

—| EPA
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